" THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. | | ~ SUPERIOR CQURT
| James A. Conrad |
"
New Hampshire Department of Safety, ef al.
NoT 09-CV-550 o

ORDER

The plaintiff, James ‘Conrad,. brought suit against _tﬁe defendants, the New Hampshire
Department of .Safety (“NHDS”)_ and Captain Mark Myrdek, glleging that they unlanuin dé-
tained him at state police headquarters. The court held a trial én two counts: false imprisonment
(Count I) (against NHDS and Captain Myrdek); and violation (;f 42 U.S.C. § 1983 (Count VI)
(against Captain Myrdek). At the close of the plaintiff’s case-in-chief, the defendants moved for -
a directed verdict on both counts. The plaintiff objected. The court took the matter under ad-
visement. Because NHDS is entitled to sovereign immunity and because Captain Myfdek 1S enti-
tled t'o official and qualified immunity, the défendan;cs * motion for a directed verdict is
GRANTED. | |

A party is entitled to a directed verdict if the court finds that “no rational juror could con-
clude that the noﬁ-moving party is entitled ’;o relief.” Clark & Lavey Benefits, Inc. v. Ed. Dev.
Center, Inc., 157 N.H. 220, 226 (2008).>Whe‘n ruling .on the moﬁon, thé court must view all evi-
deﬁce in the light most favorable to the non-moving party. 4]d. The court may not “Weigh the evi-
dence orjudge the credibility of the witnesses and sh.ould deny the motion ... unless it can af-
firmatively determine that the plaintiff is not ehtitled to any relief on the/evidenc'e presented.” Id.

The issue is not as clear when the resolution of disputed facts is necessary to a legal determina-
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tion of immunity. While the federal courts generaliy reserve displited nnmumty facfs té the jury,“
some state courts designate the judge as the fact finder. Compare Wilson v. City of Boston, 421
F.3d 45, 53 (1st Cif. 2005) (Jury resolves .genuinely disputed 'mate.rial facts neceésafy to adjudi-
cate claim of immunity), with Truman v. Griese, 762 N.W.2d 75, 84-85 (S.D. 2009) (the court
resolves genuinely disputed issues of material fact necessary fo make a soilereign Immunity de-
termination). The court need not resolve this issue here, >however, because the plaintiff cannot
prevail on the nnmumty issue on the evidence presented. Thus, the court will apply the directed
verdict standard by basing its analysis on the trial record viewed in the light most favorable to
tﬁe plaintiff. | : | |

The incident underlying this action took plaéé in _November of 2007. The plaintiff had
been employed as a state trooper with the NHDS for approximately 20 years. At the timé of the
incident, the plaintiff and his wife, Laura Conrad, were estranged. Ms. Conrad had recently filed
a divorce petition. The plaintiff was having a “difficult time” dealing with the separation ‘and the
impending divorce. Ms. Conrad contacted the plaintiff’s supervisor, Captain Russell Conte, to
.report her concern for tﬁe plaintiff’s well being. | |

The family court issued a protective order in the divorce proceeding prohibiting the plain-
tiff from entering Ms. Cohrad’s home. On November 26, 2607, the Laconia police department
contacted Captain Conte to report that Ms. Conrad requested additi_onal patrols by'h.e.r home due
to her belief that the plaintiff violated the protective order by entering her homé. On November
27,2007, Ms. Conrad contacted Capﬁairi Conté to tell him about an argurﬁent she had with the
plaintiff two days earlier, wherein the plaintiff tOld'M.s. Conrad that he would be “going to heH”
for what he v;fas “about to do.” Ms Conrad infoi’med Céptain Conte that the plaintiff entéred her

home.
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On November .28, 2007, the plaintiff 'arri\v/.éd,'at_.work and asked Pam Daw_soh, a secretary
in his office, whether he had received. any téléphone .,calls: Ms. Dawson told the plainﬁff that Ms.
Comad'called to sp_éak with Captain Conte. The pl;ezintif_f _becani.e angry ‘and' called Ms. Conrad a
“fucking bitch.” Shortly thereafter, tﬁe plaintiff s  supervisors, Captain Conte and Caézaiﬂ
Myrdek, called the plaintiff into Captain Myrdek’é office. The two captains informed the plain-
tiff that they intended to infeﬁiew him .r'e'garvdinvg the alleged protective or&er violation. They al-
éo informed him ;>f his rights under Garrity v. New Jersey, 385 U.S. 493 (1967). “Such a warn-
ing informs the accused that the purpose> of que‘s’tioning is to assist in determining whether to im-
poée administrative discipline.” Aﬁpeal of Waterman, '1_54'N.H. 437, 442 (2006). Following this
discussioﬁ, the plaintiff returned to his office and é:l(’j;ﬁtacvtecri his union represeﬁtative, Chﬁstopher
LaPorte. | | o |
| ét apprbﬁmately 2:20 PM, the plaintiff l spoke Wlth Mzr. LaPorte, who told h1m that he'
would be unable to come tq headquarters that day. Mr. LaPort¢ suggested to the plaintiff that he
contact ’Aﬁorr_xey Jim Donchess. At 2:30 PM, the pla@tiff returned to Captain Myrdék’s office to.
relay Mr. LaPorte’s message. éaptain Myrdek 1nstructed the plaintiff to have Mr LaPorte con- ‘.
 tact Captaip Myrdek diréctI);. The plaintiff corﬁpiied; Mr LaPQrte contacted the captain and toid
him that it “might be a good idea” to have Attorney -Doi}chess present for the interview. This in-
formation agitated Captain Myrdek.- | | |

Following thé convefSation; ﬁhe plaintiff returned to his own office, Wwhere he Began'draﬁ-
ing a resignation letter. The resignation lettgr spev_ciﬁcid: a future “effclective date” of Ndvember_ 30,
2007. After completing his resignation letter, the plé‘im_-tiff feceivcd é telephoﬁe call from Mr.
LaPorte informing him thét Attorney Donchess was unavailable that day. Mr. LaPort_e %old the

plaintiff to postpone the interview and to schedule it for “Tﬁursd_ay or F riday.;’ :
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- . Between 2:45 and 3:00 PM, the plaintiff entered the “operation’s office” and spoke to
Captam Myrdek. The plamtiff informed the captain that the 1nterv1ew could not take place that
day in the absence of either a union representative or an attorney The plaintiff stated that he
would not speak to Captain Myrdek unless Attorney Donchess was present. Captain Myrdek and‘ |
the plaintiff returned to Captain My‘r.dek’vsv .oft.ic'e. Captain l\/lyrdek instructed. th_el.plaintiff to close
the door' I | | |

Once in the office, Captain Myrdek told the plaintiff that the interview was going to hap-
pen that day and that it “could not ‘wait.” The plaintlff again 1nformed Captam Myrdek that he
would not proceed with the interview Without Attorney Donchess At that pomt both the plain- )
tiff's and Captain Myrdek’s “v01ces started: to goup.” The plamtrff then handed his resignation
letter to Captain Myrdek and said, “ quit i Captain Myrdek responded that he would not accept
the plaintiff s resignation. The plaintiff then shouted, “Fuck you and fuck the Colonel ? Captam
Myrdek asked the plaintiff to calm down. The plaintiff told Captain Myrdek that he was leaving

As the plaintiff stood to leave, Captaln Myrdek stood between the plaintlff and the door. .
: Immediately, the plaintiff reached around Captain Myrdek and opened the door Captaln Myrdek |
| stepped back and away from the door. The plamtiff went through the door and into the hallway. _

- Captain Myrdek caught up with the plaintiff and stepped in front of him, but the plaintiff once
agam moved around the captam ‘ | | A |

~ The plaint1ff stepped through the doorway into the “common area ? during Which time
the plaintiff and Captain Myrdek were exchanging words.” Captaln Myrdek caught up w1th the
plaintiff.v The plaintiff moved around_Captai_n Myrdek. Captain Myrdek asked the plaintiff to
come hack toi his office so that they could} talk. The plaintiff b'ecame angry and frustrated. The

plaintiff then asked why everyone was “taking Laura’s side.” The plaintiff also referred to Ms.
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Conrad as a “cunt.” The plaintiff then walked 'toward rhe door leading out of the common area.
The plain’dff punc_hed the door hard with his fist. in'.response, se'veraI ofﬁcers, including Caprain'
Myrdek, taclded vthe plaintiff ro the ground. | | |
The plaintiff did not physically resisr the ofﬁcers, although he did verbally challenge
them to “shoot” or “tase” him while he was on the grou‘nd._ The officers -brOught the plaintiff back
to Captain Myrdek’s office. Trhey.‘then removed the'-p'laintiff’s weapon, c_lo_sed the office door o
and blocked it. For the next two hours, the plaintiff rernavined.in Captain Myrdek’s o‘ffice. At |
times, officers stayed in the ro_orn and spoke with the plaintiff. At oiéher times, the plainti.ff sat
alone. During that period, the_ofﬂ_cers attempted to con’ract their superViSOr, Colonel F rederick,
Booth, and notify him of the situation. T.he :officers were not able to connect with Colon_el Booth-
until\approximately 4:00 PM;hecause the colonel was 1n a meeting.
: At 4:20 PM, Colonel Booth arrived at state police headquarters and spoke with Major
Sue Forey Major Forey told the colonel what had occurred Followmg their dlscussmn MaJ or
Forey and Colonel Booth met with NHDS Comm1551oner J ohn Barthelmes at approxnnately 4:40.
| PM. Comrmssmner Barthelmes determined that, due to the 1nterna1 nature of the 1nvest1gat10n
the NHDS should request a551srance from an mdependent law enforcement agency At 5:09 PM, -
Ma_] or Sue F orey contacted and requested the ass1stance of the Concord police department
At approxnnately 5: 30 PM, Concord pohce officers Renee Boyd ‘William Brouﬂlet and
Miguel Cebollero responded to 'state police headquarters. The Concord officers went to Captain
Myrdek’s office and found the plaintiff extremely u:pset' The plaintrff made statements- and mo-
tions as though he planned to Jump outof a wmdow The plaintiff also threatened to take Ofﬁcer

| Cebollero S weapon in an attempt to comrmt “sulclde by €op. »l The Concord officers transported

L«Quicide by cop” occurs when a person takes an action w1th the purpose to force a law en-
forcernent official to use deadly force against him.
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the plaintiff to the Concord Hospital for e\}aluat_ion uﬁder the “involuntary emergency.adfrlit- _‘
tance” statute. See RSA 135-C:27, 28, | | |

The follo'wing day, the Concord police department charged the piaintiff with four crimes:
(1) violation of a protective order, contrary to RSA 173-B:9; (2) criminal threatening, contrary to
RSA 631:4; (3) disorderly ‘cond‘uct_, contrary to RSA ,644_:2; and (4) resist‘ing‘a.rrest, contrary to |
RSA 642:2. Subsequently, the plaintiff asi{ed the.'dis;cficf court to suppress all of the evidehce-in |
his criminal tr1a1, arguing that Captain Myrdek and bthef_ofﬁcers violated his Fourth Amendment
rights when they tackled and restraiped him at police headquarters. The district court denied the
plaintiff’s motion, ﬁndingl that the officers acteci reasénably in ’d‘etaining the::‘ plaintiff because of
his “emotional state” ana “the potentiél need fof p.fof[é:c-:tvive custody.’-f ‘After a bench trial, the dis-
trict céul’t entered verdicts éf not guilty on all charges. The instant action /fo‘lloWed.

As indicated abc;ve, the defendants .moved_ for a directed vef_dict at_ the close of the plain-
tiff’s case-in-chief. The plaintiff objected. 'fhe court took the matter under ad\}isement; deferring
aruling on the motion until after trial.{ Following the ciésé o.f the ‘defen‘ciant's’ case, the Jury de- -
liberated oﬁ the plaintiff’s Count I false impribsqnnm‘ent: claim. Because the plaintiff was not enti-
tled to a jufy on his Count VI § 1983 claim, the court resefved Count Vi for its own considera-
tion. On May 18,2012, the jury returned a verdi_cf for vthe plaintiff on Count I awardiﬁg him $1.5
million in damages. | o

The defendants argue that they are entitled to a directed verdict because they are immune

from suit. Speciﬁéally, NHDS argues that it is entitled to sovereign immunity on Count L Cap-

2 The immunity issue is dispositive. If that were not the case, the defendants would nevertheless
be entitled to remittitur, See RSA 541-B:14 (“All claims arising out of any single incident against
any agency for damages in tort actions shall be limited to an award not to exceed $475,000 per
claimant....”); see also Laramie v. Stone, 160 N.H: 419, 437 (2010).

3 Indeed, the foregoing facts would support a determination of immunity even if the evidence

-~ supported a finding that the plaintiff was confined at an earlier time—for example, if the plaintiff
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tain Myrdek argues that he is entitled to official 1mmumty with respect to Count I and qualified
immunity with resnect to Count l/l. The court yvill_ first address the issue of the del‘endants’ enti-

_ ¢ ~ .
tlement to immunity on the plaintiff’s .Count I claim of false 'impri'sonment.

“False imprisonment is the nnlawful restraint'of an individual’s personal 'freedom.” Mac-
Kenzie v. Linehan 158 N.H. 476, 482 (2009). To prove false impn'sonment the plaintiff must
show: (D the defendant intended to confine the plamt1ff within boundaries fixed by the defend-
ant; (2) the defendant’s act dlrectly or indirectly resulted in the confinement; (3) the plaintiff was
conscious of or harmed by the confinement; and (4) the defendant acted without legal authority.
See id.; see also RESTATEMENT (SECcoND) OF T.O'RTS §35 '(1965).

The defendants’ motion does not attack the plaintifl; S abilily to satisfy “'[he elements _of a
false imprisonlnent claim; indeed, at this point they cannot do so because the jury has found that ~
the plaintiff met his burden of proving the elements of false imﬁrisonment.lThus, the court will
conﬁne its analysis to the issue presented by the defendants in their motion——whether they are
entitled to immunity. NHDS argues that it is entitled to sovere1gn Immunity under RSA 541-
B:19. Captain Myrdek argues that he is entitled to ofﬁ01al Immunity. After reviewing the factual
record and the applicable law, the court agrees with the defendants.

“Sover’eign immunity protects the [s]tate ifsell’ ‘from suit in its own courts without its
consent,’ and shields it ‘from hab1l1ty for torts committed by its officers and employees 7 Everzz‘t

v. General Electrzc Company, 156 N.H. 202, 209 (2007), quoting Tilton v. Dougherlfy, 126 N.H.
294,297 ( 1985) In RSA 99-D: l New Harnpshlre adopted sovereign unmumty by statute, but it
has waived it under certain cncumstances. See RSA 507-B:2; see also RSA 541-B. In particular,
RSA 541-B:1, II-a (a) waives the state’s immunity for' '

Bodily injury, personal injury, death or property damages caused by the fa1lure of
the state or state ofﬁcers trustees, officials, employees or members of the general
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court to follow the appropriate standard of care when that duty was owed to the

_ person making the claim, including any right of action for money damages which
either expressly or by implication arises from any law, unless another remedy for
such claim is expressly provided by law. . ' :

Just as the state may waive its 1mmumty, it may»also preserve certain portions of that
| Immunity. It has preserved its immunity under RSA 541-B: 19 (d) which protects the state and
its agencies against.

p

Any claim arising out of an intentional tort, including ... false imprisonment, ...
provided that the employee whose conduct gives rise to the claim reasonably
believes, at the time of the acts or omissions complained of, that his conduct was
lawful, and provided further that the acts complained of were within the'scope of
official duties of the employee for the state: -

Thus, in order to succeed on a claim of false imprisonment against the state, the plaintlff must

“prove that the offending state ernployee not only lacked a reasonable belief in the lawfulness of
his eonduct but also acted within the scope of his employment 7 Opinion of the Justices, 126
N.H. 5 54, 565 (1985). “Establishing both‘of these elements in most instances should prove a dif-
ficult task.” Ia’ Ifa plaintiff can satisfy both elements however imposing liability on the state is
the only just course. Id.

The court will first address the issue of _whethe’i the 'ofﬁcers or employees acted within
the scope of their dutielst This question requires an analys_is' of the officers’ respective duties. See
Hughes v. Div. of Aefonauz‘ics, 152 N.H. 30, 38-39 (2005). The duties of a police ofﬁeer are in-
herently broad. Beyond question, an ofﬁcer’S» duties include ;protecting' the public’s seifety and
enforcing laWs: IFurthermore:, when acting in .an».administrative role, an officer’s duties can in-
clude functions typical of a normal employmenti setting, including.the duty to investigate é_lleged
misconduct. | |

I—lere, the NHlDS officers acted Within the scope of their duties. _First, (iaptain--Conte and

N : :
‘Captain Myrdek acted in their capacity as employers. The captains were the plaintiff’s supervi-

-

7
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sors and the incident commenced with the ofﬁcers’ attempt 0 initiate an internal investig-ati.on. ’
into the pla1nt1ff’ S allegedly unlawful conduct Add1t1ona11y, the ofﬁcers prov1ded the plamtlff
with a Garrzty warning and contacted a union representatlve Mr LaPorte Second the NHDS
. officers acted within their law. enforcement.capacities. Captain Conte received information not.
only from the Laconia police department, but also from Ms. Conradvt_hat the plaintiff violated a ,
protective otder, which is aClass A Misdemeanor under RSA 173 -B:9, IIL. The ofﬁcers.knew
the plaintiff was having a “difficult tfme” with Ms. Conrad’s decision to ﬁle\ for divorce. As a
result, the ofﬁcers were concerned for the safety of both Ms. Conrad and the plaintiff. Because
the officers acted in their capacities as employers and law enforcement personnel they acted

“within the scope of their duties” under RSA 541-B: 19 (d).

The court wﬂl now address the remalmng RSA 541-B:19, (d) immunity prong—whether

‘the ofﬁcers reasonably believed that the1r conduct was lawful. Whether conduct is reasonable is
an objective determination and depends upon the facts of each case. See Hughes 152 N.H. at 38—
39.In thls case, thls 1inquiry also requ1res a determination of the precise moment when the ofﬁc-
ers’ conduct became unlawful. Here, the facts viewed in the hoht most favorable to the plaintiff

can only support a ﬁndlno that the ofﬁcers conduct became unlawful when they tackled the

' plalntlff and not before. “[A] plaintiffin a false 1mpnsonment action must reasonably believe

that he or she has been detained.” 32 AM. JUR. 2D FALSE IMPRISONMENT §12 (1995) The plain- -

tiff must also prove that he submltted to the confinement. Id. It is not enough that the plaintiff
suffered a shght inconvenience. RESTATEMENT (SECOND) OF TORTS § 36, comment (a).-

The plam‘uff d1d not submit to any conﬁnement until the NHDS ofﬁcers tackled h1m to
‘the ground: The plalntlff testified that when Captain Myrdek stood between him and the door, he

reached around Captain Myrdek, openedthe door, and left..This action does not support the‘ ele-
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ment of conﬁnement See 32 AM. JUR. 2D FALSE IMPkIéONMENl: § 12 (1995). The plaintiff was

~ also not conﬁned when Captain Myrdek stood in front of him in the hallway. Confinement must

be complete. Id Though Captam Myrdek’s actions may have represented a sl1ght inconvenience,
the plaintiff was not confined.

The question thus becomes whether the officers reasonably believed, when they tackled

“ the plaintiff to the ground and thereafter, that their conduct was lawful. This inquiry does not fo-

cus on whether the officers’ conduct was actuaiy lawful-—to do so would improperly commingle

the analysis applicable to immunity and liability. Under an immunity analysis it is possible for - "
an officer to act both reasonably and unlawfully Anderson V. Crezghton 483 U.S, 635 643
_ (1987) Here an obJectrve analysis cornpels a finding that the NHDS ofﬁcers had a reasonable

o basrs to beheve that therr conduct was lawful.

Fi 1rst, the ofﬁcers could have reasonably believed that they were acting lawfully pursuant

 to the involuntary emergency admission statute. RSA.135-C:27 proVideS' '

When a peace officer observes a person engagrno in behavior which gives the
peace officer reasonable suspicion to believe ‘that the person may be suffering
from a mental illness and probable cause to believe that unless the person is
placed in protective custody the person poses an immediate danger of bodily i inju- -

ry to himself or others, the police officer may place the person in protective cus-
. tody.

. The officers knew that the plaintiff was having an extremely difﬁCult time with the divorce. The

plaintiff used highly 1nappropr1ate language throughout the mterv1ew process, most of which was

drrected toward h15 W1fe Furthermore the plaintiff became extremely upset and punched a door.

hard before he left the common area. It i 1s not necessary that the plaintrffs conduct satrsﬁed all of

the elements requrred for mvoluntary emergency admrssron only that the ofﬁcers reasonably be-

P

lieved that protective custody was lawful. See, e.g., S.P. v. Czty of Takoma Park, 134 F.3d 260,

- 267-68 (4th Cir. 1998).



-‘ 11 -

- Second, the officers _co]ildu have reasonably believed that the plaintiff violated a prote.ctive '
order under RSA‘ 173-B:9, III.. Captaih Conte and Captain Myrdek received information ﬁoﬁ the -
Laconia poliee department and from Ms. Conrad that the plaiqtiff vielated a protective order by
entering Ms. Conrad’s home. The officers also had information that fhe plaintiff told his wife he
would “go to hell” for what he “was about to do.” The coart recogriiies that the plaintiff offered
an altern_ative interpretation of his language at trial; however, the plaintiff ﬁever gave the officers
the opportunity to consider his altefnative iﬁterpre'tation on the day in question. When asked
about the allegations, the plainﬁff became upset alad evasive. Iﬁpenmtly, whether the ofﬁcers
had probalale cause is irrelevant to the reasonableness determination. The question is whether “it
1S reasonably arguable that there was probable cause for arrest—that is, \;vhether reasonable of-
ficers could disagree as to the legality of the arrest such that the arrestmg officer is entitled to .
unmumty ” Rosenbaum v. Washoe County, 663 F.3d 1071, 1076 (9th Cir. 201 1) Here, it is rea-
sonably arguable that there was probable cause to detain the plaintiff based upon safety consider- |

ations.’

The officers also‘believ»e‘_d that fhey were justified in continuing to defcain the plaintiff at
state police headquarters. After the officers tackled the pl‘aintiff, he challenged them to “shoot”;
or “tase” him, and continued to grow increasingly upset. While making these statements, the
plaintiff possessed a ﬁrearm. Furthermore, the officers acted reasonably in contacting their supe-

- riors. Over a two-hour period, the officers contacted Colonel Booth, who then contacted Com-

missioner Barthelmes. Commissioner Barthelmes determined that heineeded an ~independent

? Indeed, the fore going facts would support a determination of immunity even if the evidence
supported a finding that the plaintiff was confined at an éarlier timé—for example, if the plaintiff
had submitted to the confinement when Captain Myrdek stepped in front of him in his office.
Even then, Captain Myrdek had the sufficient information to support a reasonable safety concern
even in the absence of the plaintiff’s phys1ca1 outburst of punchmg the door. Thus, the court
would reach the same conclusion in both cases.



- . ’ . . ’ -12_

agency to asséss the situation. Maj or Forey contacted the Concerd 'police aepartrner;t: There isno . -
evidence: thatiany participant feiled to treat the matter. w1th the appropriavtepriority. Undef the -
_ circumstanees, the two-hour p-_erio.c.i to allow the o-fﬁcers to deliberate and come to a feferral deci-
sion was no’e unreasonable.

Final.ly,i the plaintiff’ s actions during the period after the Coﬁcord police' aﬁived justified
the remaining detention. The plaintiff threatened to -£ake O_.fﬁvcer Cebollero’s Weapon and “com-
mit éuieide.by cop.” The plaiqtiff also threatened Vto‘jump outofa wiﬁdow. Based on these
statements, the officers could reasonably believe tﬁat .they were justiﬁed 1n detaining the plaintiff
under RSA 135-C. | |

The plaintiff argues that the officers acted enreaeonably because they failed to take the ”
plaintiff “dlrectly” to the hospltal as requlred under RSA 135-C:28. RSA 135- C 28 IIT provides,
in peftinent part, “Any person taken into protective custody under thls paragraph shall be trans-
ported difectly to an emergency room ... for the purpose of determining if an involuntary emer-

- gency admission.shall be ordered....” The plaintiff n;aintains that a reéisonable officer would
have understood that any deléy,violates the statute. The court disagrees:fhe plaintiff’s interpre-
tation is_far_ too‘narrow. If the court construed the statute as the plaiintiff suggests, an ofﬁﬂcer
would violate the statute if he‘: ,tébk e wrong turn on'fhe way to the h‘ospital_or ifhe Hesitated,
even for.a moment, 'before transpbrting a person tQ'the hospital. This interpretation creates\: an
absurdity and, therefore, is unpersuasivev. See State V. Kay, 115 N.H. 696, 698 ( 1975) (the court
does not interpret statutes to lead to absurd ‘results).. :
| Other portions of RSA :13_5‘-C:2‘8 provide grounds for a reasenable officer to believe ﬂ;et |
the statute allows more discretioﬁ. The statute provides that “[t]he period of protective custody "

-

shall end when a physician or A.R.N.P. makes a determination as to wheicher involuntary emer-
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gerlcy admissiorl shall be ordered'olﬂ-at the end of 6 'hours whiellever event occurs first.” RSA
135-C:28, III. Thus, although an ofﬁcer should attempt to take a person directly to the hosp1tal
protectlve custody may extend for six hours Here, the ofﬁcers detamed the plaintiff for approx-
imately two and one half hours befo_re transporting h1m to the hospital. This is well within the - /
six-hour time period. Thus, their aetions were reasonable. |

Subsequent judicial review also confirms the officers’ reasonable beliefs. The district
cour.t‘ denied tlle plalnt'ift’ s motion to_'suppress alad held that the officers acted reasonably in de-
taining the plaintiff because of his emotional state and the potentlal need for protective _custo.dyt
As aresult, the court coneludes that the NHDS ofﬁcé_rs had a reasonable basis to bel_i:eve.that
their conduet was lawful; |

The plamt1ff argues that the state is not entltled to sovere1gn immunity because the
NHDS officers knew that they had rlo authority to conﬁne or seize their own employees Specifi-

cally, the plamt1ff asserts that the mere. fact of employment does not- glve the employer the right

to detain an employee. See MacKenzie, 158 N.H. at 476. This proposmon of law is true, but un-

helpful to the court’s analysis for two reasons. First, the court in MacKenzie analyzed the merits

of the plaintiff’s false imprisonmeht claim; it did not consider whether the defendant was entitled

to immunity under a “reasonable belief” standard. Second, the officers in the present case did

not reasonably believe that they could detain the.pl-aintiff based on his status as an{employee ; Ta-
ther, tliey were reasonably concemed about the safety of the plairltiffland others based op the
plaintiff’s manifest behavior. The defendants in MacKenzie did not face slmilar safety concems.
Co_nsequently, MacKenzie does not avail the plaintiff.

In sum, it is not neeessarily any one of the plaintiff’s actlons that cloaks the state-in im-

munity under the present circumstances. The immunity stems from all of the circumstances
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knoyvn.to the officers and the inherent tension that exists between carrying out the duties of an
emplovyer;- Whjle at the same time, actihg’ ina law enforeement capacity. Because the/N HDS of-
ficers acted w1thm the.scope ot" thei} duties and with a reasonable belief that their conduct was
lawful, it._is_ entitled to sovereign 1mmumty

The court now considers whether Captain Myrdek is entitled to ofﬁcial immunity. Soyer,'-
.'eign unmumty does not proteet state emptoyees; rather, under certain circumstances, state em-
ployees are protected by the doctrine of “official immunity.” Historically, the state has ,recog-
nized two types of official 1mmun1ty Under the first theory of official 1mmun1ty, a state employ-.
ee “sued in hivs official capaeity [ts]"treated as identical ‘yvith the state itself for the purposes of .'
immurrity.” Tilton, 126 N.H‘.Vat .298. Official 1mmumty in this sense is “literally derivative of |
sovereign immunity and coextensive with it.” Id. This theory is only applicabvle when an injured
par.ty sues a state employee in his“‘ofﬁcial” capacity. Id. This theory is inapplicable under the
present eireumstarlees because the plainti_ff sued Captain Myrdek in his ;‘mdiyidual” c‘ap}acity.v
See Plaintiff’s Second Amended »‘Complaint, at 2 The second theor.y of -ofﬁcial immunity pro-
tects state employees sued in th‘e_;r “iudividual” capacities. This theory, at least at cornmoh law,
did not rest upon the same consid'erati.ons assovereigh Munity. Tilton, 126 N.H. at 298. De-

splte the drfferences at common law however courts apply the same test under either theory be-
) .

-cause the state has since adopted both theories under RSA 99-D:1. See Everitt, 156 N.H. at 209

(RSA 99-D:l applies to employees in the1r “1nd1v1dua1’f capacmes). Under either theory, an em-
ployee is immune so long as he acts w1thm the scope of his employment and not in a wanton and
reckless manner. RSA 99-D: 1 see also Everztz‘ 156 N H. at 209

Here, Captam Myrdek is entitled to official immunity. First, as discussed above, the court

has determined that Captain Myrdek, in conjunction with his fellow ofﬁcers, acted in his capaci-
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‘ty as an employer and a law enforcement ofﬁcer therefore, he acted within the scope of his em-

ployment Second, Captain Myrdek did not act in a wanton and reckless manner. The court has
already determined that Captain Myrdek had a reasonable basis to believe that his conduct was
lawful; thus, the con'duct.cannot be wanton or reckless. See A/ﬂodz’ih.‘ski V. Lewz's‘,n648 F.3d 24, 39-
40 (1st Cir. 2011). |
‘ : Because the defendants are entitled to immunity on Count I of the plaintiff’s writ, they
are likewise entitled to a directed verdict.
Captain Myrdek also moved for a directed verdict on Count VI of the plaintiff S -writ

Wthh alleged v1olatlons 0f 42 U.S.C. § 1983. In that count the plalntlff sued Captam Myrdek in

: l’llS 1nd1v1dual capac1ty Because the plamtlff is not entrtled to a jury trial on hlS § 1983 actlon

see Hair Excitement, Inc. v. L’Oreal US.A., Inc., 158 N.H. 363, 368 (2009), the court reserved
the question for its own consideration. Nevertheless, the court need not reach the merits of the §
1983 action because the issue of whether Captain Myrdek is entitled to qualified immunity is
dispositive.
" 42 US.C. § 1983 provides:
Every person who, under color of any statute, o_rdinance, regulation, custom, or -
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the
~ jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to the party injured in an
act1on at law; suit in equity, or other proper proceedmgs for redress

The plalntrff’s wr1t alleges that Captam Myrdek v1olated his Fourth Amendment nght to be free
from unreasonable _searches and seizures in that Captain Myrdek intentionally or recklessly re-
strained the plaintiff, without probable’fcause, for _seVeral hours. See Plaintiff’s Second Amended

Cfomplaint, at 23-24. Courts recognize that establishing the elements of false impriso'nment will

f
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generally constitute a vi'olatrionv of § 1983. See, e.g., Groman v. T owﬁshz:p_ of Manalapdn, 47 F.3d )
628, 636 (3d Cir. 1995). L ' | | ) '. -

An official may defend against a § 1_98% action under a queliﬁed unmumty meow. See . .
Piersonv. Ray, 386 U.S. 547, 557 (1967) (establishing qualified immunity from suif); Everitt,
156 N.H. at 209 (qualiﬁed immunity protects public officials and emplqyees from personal lia- |
bility urll.d\er § 1983 for wrongful acts committed w1thm the scope of their gevemment employ-
ment). Under the doctrine of qualified 1mmumty, “[glovernment ofﬁciale .performing discretion-
ary functidns generally are ‘shi.elded from liability for}civil damages insofaf as their conduct. does '
not violate c_learly established statutory OI'COI'lSt;i'G}lﬁOiTl&I rights of which a reasonable person
iwould have known.” Snelling v City of Clare‘moni, 155 N.H. 674, 684 (2007). Deterrnipin_g
whether an official is entitled to qualified ifnmunity isa quéstion of law for the court. Id. .

+ "New Hampshire follows the First Circuit’s test to determine whether a publie official is
entitled to qualified immunity. See id. The test requires Fhe;court to determine: (1) whether the’
plaintiff has alleged a constituﬁonai violation; (2) Whethef the right was “cllearly.established'” at
the time of the violation; and (3)‘ whether a sirnilarlyr'_situzited reasonable official would have un-
dersteod the constitutional ri_gilt_ at issue. /d., citing Miho;'v. Swift, 358 F.3d 91, 102 (1st Cir. ’
2004). For__ the purpeses of the instant analysis, the eourt V\}iﬂ assume that the plaintiff has sati‘s-
fied his burden under the first prong of the qualified inunﬁnity test——establishing a cogﬁizable o
: .const_itutional violation under fhe Pourth Amendment. ’ - _

The second and third prongs of the qualified unmumty test require the court to determine
Whether't-he right was clearly established and whether r:easonable 'ofﬁ_cers would have understood
the right to be clearly established. “The operation of jthis standard ... depends>upon the level of

generality at which the relevant ‘legal rule’ is to be identified.” Anderson, 483 U.S at 639. For
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instance, at the most general level, the right to be free from arrest in the absence of probable

_ cause is, without question, clearly established. “Much the same could be said of any other consti-

tutional or statutory violation.” Id. Nevertheless, “if the test of ‘clearly established law’ were to

be applied at this level of generality, it would bear no relationship to the ‘objective legal reason-

ableness’ that is the touchstone of [q‘ualiﬁedvimmuhity].” fd. (citation omitted). The test is, and

must be, more particularized: in order to be clearly established, “[t]he contours of the right must
be sufficiently clear that a reasonable oft'leial would understand that what he is doing violates
that right.” 1d. |

| _ In the present ease,-the question is whether a police'of_ﬁcer’s'right to be free from re-

straint is sufﬁciently clear where the officer’s supervisors suspect that he has violated a protec-

~ tive order and where the officer acts evas1vely and erratlcally in the superv1sors presence. The

court concludes that the law is not sufﬁmently clear in these c1rcumstances As set forth in the

court’s sovereign immunity analys1s, the officers had a reasonable basis to believe that their con- *

/

duct tyas lawful under RSA 173:B:9, III and RSA 135-C. Captain Myrdek also had a rational
basis for his concern aboat Ms. Conrad’s safety. Courts' consistently reeognize the difficulties
law enforcement officers face in “determining whether partlcular' searches or seizures comport
with the Fourth Amendment.” Anderson, 483 U;S. at 644, This case is especially difficult in light

of Captain Myrdek’s concomltant and commmgled roles of employer and law enforcement of-

- ficer. Given this dlfﬁculty, Captam Myrdek is entltled to qualified i 1mmun1ty

Because the plaintiff’s r1ght to be free from confinement undér the circumstances was not
clearly established, Captain Myrdek is entitled to qualified immunity on Count VI of the plain-
H£Fs writ. Thas, the court need not reach the merits. CaptainvMyrdek is entitled to a directed

verdict on Courit VI.

-~

Y
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' \

T -Based on the' foregding;' the court co'n(:l.u‘des that the NHDS'is ’enti'tled- to sovereign 'im-

.mumty and Captam Myrdek is entltled to ofﬁmal 1rnmumty on Count I (false 1mprlsonment)
' Addltlonally, Captam Myrdek 1s entltled to quahﬁed nnmumty on Count VI (v1olat10n of §
. 1983) Accordmgly, the defendants motlon for a directed verdlct is GRANTED The court va- -

‘cates the Jury s verdict and dlI'CCtS a Verdlct for the defendants

SoORDERED T .

Date: July2,2012 ~ - ”M
CUUTEETEL I M. SMUKLER

~ : ' _ PRESIDING JUSTICE
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